BACK TO BASICS

BY JOHN E. MILLER

Sixty Practical Contract-Drafting Tips

During my 30-year contracts career, | have gradually
developed a list of 60 practical contract-drafting tips. As a
refresher, I routinely refer to my tip-sheet (as well as other
checklists) just before I draft a contract. Additionally, I
use this list (as well as other checklists) when I review
someone else’s contract. While drafting contracts, there
are many things to consider, the most helpful of which are
listed below.

1. Be precise (accurate, complete, and exact), clear,
specific, and focused.

2. Balance precision with simplicity.
3. Use plain English.
4. Avoid jargon.

. Use sentences of less than 25 words.
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6. Prefer short words to long words (avoid
unnecessarily complex).

7. Avoid double negatives.

8. Keep the subject and verb together.

9. Use active not passive voice (“Buyer terminated
the contract”... not ... “contract was terminated

by buyer”).

10. Understand the whole design before you begin drafting
(outline first for clarity).

11. Sequence documents logically, by chronology
of events.

12. Put related provisions together (cohesion).
13. Don’t assume. What is missing? Look for conflicts.

14. Boil down a sentence to its essential point.
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. Use kernel words, not long derivatives

(“state”... not ... “make a statement”).

Eliminate redundancies (“past history,” “future
plans”).

Avoid doublets/triplets (“right, title, and interest”).
Cut unnecessary preambles (“it is important to note”).
Minimize prepositions (“of,” “in,” and “by”).

Avoid noun pile-ups (“DOC computer hardware
component regulation”).

Use parallel structure (“proposing, drafting, and
negotiating contracts”).

Careful of “will,” “shall,” “must,” and “may”
(will/shall/must = command; may = permissive).

Avoid “and/or.”

Avoid here-/there- words (herein, therefore, ete).

. Avoid “said” and “same.”

Avoid “witnesseth.”

Use “which” and “that” properly (“that” without a
comma is restrictive/essential; “which” with a comma
is nonrestrictive/supplemental. While revising, when-
ever you spot a “which” that does not follow a comma,
odds are it needs to be “that.”).

Three passes on edits (basics, tighten, fine-tune).

Cut adverbs by choosing a more precise noun.

Cut adjectives by choosing a more precise noun.

Cut the non-essential.
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Avoid sexist language.
The entire document counts, not isolated provisions.

Contra proferentem (construed against drafter).

. Specific words control general ones.

No Latinisms.

When in doubt, punctuate.
Punctuate to prevent misreading.
Punctuate consecutive adjectives.

Punctuation of states (“In Texas we indemnify.”
“In Austin, Texas, we indemnify.”).

Year punctuation (comma after year: “On June 1, 1998,
he ...” / no comma after year: “In June 1998 he ...”).

Avoid words with more than one meaning (ambiguity).

Sometimes it’s okay to be strategically vague (such as
the use of the word “reasonable”).

Avoid adjectives before two nouns (“research contracts
and grants”).

. “Rule of Last Antecedent” (qualifying phrases apply to

the word/phrase immediately preceding, not to other
words/phrases).

Avoid shot-gunning to cover every possibility when
a single word will do.

Arrange words with care.
Use familiar concrete words.
Brevity.

Sleep on what you have written, then attack afresh
the next day.

Use the correct legal name of the parties in a contract.

Repeat only when repetition is necessary to improve
clarity.

Don'’t use the word “biweekly” because it has two
meanings (i.e., twice a week versus every other week).

Write numbers as both words and numerals such as
“ten (10)” to reduce the chance of errors.
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5. Contract writing is not creative writing; be clear,

direct, and precise, not reflective, provocative, or
entertaining.

. Be consistent in using the terms of art like “Licensed
Product” and “Licensed Software.” Don’t call them
items, goods, products, etc., elsewhere in the contract.

. Write as if a judge and jury would have to understand it.

. Define important words when first used.

. Consider “what-if” scenarios to flush out issues.

When you write “including,” consider adding “but not
limited to.”

Be sure that others don’t describe your contract draft-

ing as follows: “Construing such conglomerate provisions
requires a skill not unlike that called for in the decipher-
ment of obscure palimpsest texts.” cm
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MTA Long Island Rail Road

Employment Opportunities

ENGINEER SIGNAL - DESIGN: Manage the Signal Design group including project
tracking, accounting, estimate preparation and technical scoping. Coordinate internal designs
with other engineering disciplines and ensure technological progression and FRA, AREMA, IEEE,
ASTM and internal Signal standards are applied. Provide oversight for consultants and vendors
and maintain design and material standards. Develop and implement improvements to the Signal
infrastructure and circuitry promoting core safety, efficiency and reliability concepts and standards.
Select, develop and motivate staff ensuring safe work practices and conditions. Requires a
bachelor's degree in Electrical Engineering and a minimum of 5 years Signal design experience.
PE preferred. Code: ESD

ASSISTANT ENGINEER-TRACK GEOMETRY & ANALYSIS: Responsible

for quantitative and qualitative analyses of the data measured by Track Geometry Vehicle (TGV),
generation of reports & recommendations to improve the quality of the track structure. Ensures
quality & reliability of data measured by the TGV by guaranteeing proper maintenance & calibration
practices. Provide technical expertise for the review of track designs and specifications.
Assists the development and implementation of the Track Data Management System and Railway
Line Clearance System. Requires B. Degree in an Engineering discipline & at least 5 yrs. Recent,
progressively responsible exp. in transit/freight rail maintenance, design and operations.
Must have working knowledge of FRA track safety standards and track design, maintenance
and construction standards. Must be familiar with railroad operations. Code: AETGA

CONTRACT ADMINISTRATOR: Prepare solicitations, develop contract documents
& negotiate and administer contracts and change orders for A&E, construction, general services,
information services & various professional services. Issue IFBs & RFPs. Requires a minimum
of 5 years related contract experience, preferably in public procurement or government
contracting, with solid background in business administration. B. Degree in Business Admin.
Or related field preferred. Code: CA

Be sure to visit our website at mta.info for more details concerning this and other positions.
We offer competitive salaries and a comprehensive benefits package including an excellent
retirement pension/benefit plan. Preferably, e-mail your resume and salary history indicating
Job Code to resumes@lirr.org or mail to MTA Long Island Rail Road, Employment Office,
Mail Code 2902-SRF, Jamaica Station, Jamaica, NY 11435. Only those whose resumes
are under consideration will be contacted. LIRR is an EEO employer.

Visit us at www.mta.info for details
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