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Working for the U.S. Government

e We are now two months in to the Trump
Administration era of Government contracting, and
certain trends are starting to crystalize:

e Decreased and reversed regulation
* “Buy American, Hire American”

e Hard-line (albeit unorthodox) stance on contractor
costs

° major aerospace programs
e Ethical tone from the White House
e Conflicts of interest
e GSA office lease
e Office of Government Ethics (OGE) Interaction

 Some inconsistent messaging
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How Will These Trends and Developments Impact
Government Prime and Subcontractors in the Coming year?

e Background: The U.S.
Government procures in excess of
S$450,000,000,000 in goods and
services annually

* Including billions of dollars in

federal contracts to international R TE R e c s on

and small business prime and

subcontractors, who must be

sufficiently developed to ’*?' W

appreciate the myriad differences 'Q*"‘fi} |

between commercial and % - A

government contracts - o f"f"g of
 Changing rules and priorities and N R Ve

moving targets will make /’i &f‘ |

compliance more difficult
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Ethics in Government Contracts

* Procurement regulations reflect the Government’s role in
society and are also meant to uphold public trust, and to
carry out a variety of public policy objectives that may have
little to do with the actual goods or services being procured

e This presentation will focus on a high level overview of
ethics and compliance issues and what Contractors and
Subcontractors can expect to see in the year(s) ahead

e Each of these topics could easily be an hour long session in
their own right, so this session is intended to provide an
identification of some of the larger issues, and a basic review
of the key regulations, trends and forecasts
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Agenda

1. Ethics and Compliance program requirements
A. Code of Business Ethics and Conduct and related requirements
B. Mandatory disclosure requirements

Compliance with Employment Laws and Regulations
Hiring Former Government Officials

“Buy American” and similar regulations

Conflicts of Interest

Truthful Cost and Pricing Data

Combatting Trafficking in Persons (Anti-Human Trafficking)

False Claims Act
A. Qui Tam rules
B. FCA expansion

& O e ORI
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1.Contractor Code of Business Ethics and Conduct:

* Despite having thousands of civil
and criminal remedies, some that
have been in place for over a

century, the government only -
recently codified requirements to "
have a Code of Business Ethics KEEP
e Implemented in 2008, the clause only
affects contracts over a certain dollar Sﬁmlfmv

threshold
. | THE CODE
The regulations do not address the OF CONDUCT

quality or content of a contractor’s
code, or even require that a copy be
given to the government

* Butit does provide some aspirational
requirements, as well as some
tangible requirements, which follow
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1.Code of Business Ethics and Conduct: Applicability

 FAR 52.203-13, effective December 2008

* The clause is required if contract exceeds S5 million
and performance exceeds 120 days

* Applicable to Subcontracts in excess of S5 million and
a performance period of more than 120 days

e Mandatory flow down

* Inapplicable to Commercial ltems under FAR Part 12

 Inapplicable if contract is performed entirely outside
the United States

 Inapplicable if Contractor is a small business concern
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1.Contractor Code of Business Ethics and Conduct:

e Requires Display of Fraud
Hotline Posters

e Contractors must have a
written Code of Business
Ethics and Conduct within
30 days of contract award

* Ongoing Awareness
Program established
within 90 days of contract
award

 Mandatory disclosure rule
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1.Contractor Code of Business Ethics and Conduct:

e Contractors shall “exercise due diligence to prevent and
detect criminal conduct,” and

e “bromote an organizational culture that encourages
ethical conduct”

 There is to be timely reporting, in writing, to the agency
Office of the Inspector General, with a copy to the
Contracting Officer, whenever the contractor has
credible evidence that a principal, employee, agent, or
subcontractor has committed a violation of federal
criminal law in connection with the award or
performance of any government contract performed by
a contractor or a subcontract thereunder.
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1.Contractor Code — the Mandatory Disclosure Rule

e Timely disclosure to agency IG of “credible evidence”
of Title 18 violation or False Claims Act violation

e Possible suspension and debarment for failing to
disclose credible evidence of fraud or government
overpayment

e Contractors and subcontractors must demonstrate
full cooperation with any government agencies
responsible for audit, investigation, or corrective
actions
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1.Contractor Code of Business Ethics and Conduct:

* Contractors must also establish an ongoing business ethics
awareness and compliance program

e Program should include:

Assignment of responsibility at a sufficiently high authority level

Reasonable efforts not to include someone whom due diligence would
have exposed as engaging in conduct that is in conflict with the Code of
Business Ethics and Conduct

Periodilc reviews of business practices and procedures, and internal
controls

* Monitoring and auditing
e Periodic evaluation of the program, especially if criminal conduct has occurred
e Periodic risk assessment of the risk of criminal conduct

Internal reporting mechanism

Disciplinary action for improper conduct or the failure to take
reasonable precautions to prevent improper conduct

All of which leads into Mandatory disclosure
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1.Contractor Code of Business Ethics and Conduct:

* Hotline Posters also required unless the contract is
for commercial items or is to be performed entirely
outside of the United States

e As arule, other clauses also require Hotline posters, and
they should be posted as a part of the contractors
comprehensive Business Ethics and Conduct program
anyway

Your PATHWAY to Reporting...

WHISTLE
BLOWER

AN -n
,~’ HDTLINE *’ T3 HOTLINE
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1.Contractor Code of Business Ethics and Conduct:

e Statistics
e Government receives =200 disclosures each year

e Approx. 70% are related to labor mischarging

e Other recurring disclosures include overpayments, certification
issues, and non-conforming parts

e The mandatory disclosures have led to key settlements,
and criminal prosecutions

e What to do if you or a subcontractor think you have
an issue that may warrant mandatory disclosure?

* Prime discussion
e Sub discussion
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1.Contractor Code of Business Ethics and Conduct:

* Key takeaway for subcontractors:

e The rule applies to subcontractors

|
exactly as it applies to primes SchontraCtorSu

e Key takeaway for subcontract
managers:

e Mandatory flowdown

e Compliance for mandatory
disclosure from a sub can be tricky -
discuss this requirement with
subcontractors before any issues
arise

VANV < & | e i
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2.Employment Laws and Regulations

* President Obama issued a wide variety of labor and
employment related Executive Orders and Presidential
Memoranda

e As the President has the authority to regulate and impact
Government contractors in this way, government contracts
were the testing ground for programs that the administration
hoped would become the “new normal” for all employers

Paid Sick Leave for Federal Contractors
Fair Pay and Safe Workplaces Rule

Overtime - Defining and Delimiting the Exemptions...under the Fair
Labor Standards Act

Establishing Minimum Wages for (Federal) Contractors
Non-Retaliation for Disclosure of Compensation Information
EEOC Equal Pay Data Rule Revision

Other
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2.Employment Laws and Regulations

e As a general rule, most employment regulations and
wage and hour laws are mandatory flowdowns, and
directly applicable to Subcontractors at every tier

e Some rules go a step further, and can hold the prime
liable for violations of the subcontractors
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2.Employment Laws and Regulations

* The revision and outright repeals of these rules
became a generic campaign platform topic for
President Trump

e Even prior to the inauguration, two of the rules were
temporarily enjoined by the courts

e Fair Pay and Safe Workplaces

e Overtime - Defining and Delimiting the Exemptions...under
the Fair Labor Standards Act

e Outlook for existing rules
e Outlook for new rules
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2.Employment Laws and Regulations

e Overtime rule

e Fair Pay and Safe Workplaces

e Persuader rule

e Paid Sick leave rule

e Minimum wage for federal contractors rule

 Non-retaliation for disclosure of compensation information

e Equal pay data rule (revised EEO1 due March 31, 2018)

* Non-Displacement of Qualified Workers Under Service Contracts

e Union related EOs from January 2009 (PLAs for federal
construction, notification of workers rights, cost allowability)

e Caps on executive compensation rule
* Increased penalties on existing rules
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2. Employment Regulations — What it Means for
Government Contractors and Subcontractors

e Several rules will not survive the administration

e New rules that increased regulation or costs to business are not
likely
e Other long standing rules not likely to be impacted, e.g.
e Service Contract Act (SCA)
e Davis Bacon Act (DBA)
e Fair Labor Standards Act (FLSA)
e Family Medical Leave Act (FMLA)

* Some bills have been introduced to rollback or limit DBA, but these
bills get introduced every congress and never get out of committee

* However, enforcement priority and the resources to be allocated
to enforcement is the larger question mark

* Various agencies already emphasizing collaboration and
compliance vs enforcement and penalties
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2.Employment Regulations — Agency Trends

e DOL
e OFCCP
 Wage and Hour

* EEOC
* OSHA
* NLRB

Compliance and Ethics Overview for U.S. Government Contractors
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3.Restrictions on Former Government Officials,
Ethics in Government Act

e Prohibits “revolving door,” and
prevents personal gain for
government personnel entering
private employment

e Prohibitions on personnel
involved in Acquisition and those
technical personnel “personall
and substantially” involved wit
certain matters

 Though infrequent, industry and
government officials have run
afoul of these rules, resulting in
lost job opportunities,
reputational damage, and
criminal liability

Compliance and Ethics Overview for U.S. Government Contractors 21


http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi5of_OsazRAhVqz1QKHVpcDnEQjRwIBw&url=http://www.herinst.org/BusinessManagedDemocracy/environment/environmentalists/revolving.html&bvm=bv.142059868,d.cGc&psig=AFQjCNGlMGsImlSb8U-TiN3FPeFqhhzx7Q&ust=1483753216426605

3.Restrictions on Former Government Officials,

Ethics in Government Act

e Examples:

Representation on particular matters (lifetime ban)

Two year restrictions concerning particular matters under official
responsibility

One year restrictions on aiding or advising

One year restrictions on certain senior personnel of the executive
branch and independent agencies

Restrictions on lobbying (remainder of administration/2 years)

Analyses are very fact dependent and should be viewed thoroughly
with both Agency and company HR and counsel

The Procurement Integrity Act (see 41 U.S.C. § 2104 and 48 C.F.R. §§
3-104.1 through .09) imposes additional restrictions for certain
employees who participated in procurement
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3.Restrictions on Former Government Officials,
Ethics in Government Act

e “We're going to impose a lifetime ban on people
that give these massive contracts out, or even
small contracts,” President Trump said. “You
want to work for the United States, you work for
the United States. You are not going to work for
the people that build these planes.”
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3.Restrictions on Former Government Officials,
Ethics in Government Act

e What might this mean?

* Though no concrete rules have been discussed, the following
concepts have been mentioned in the media:
e Proposed 5 year lobbying ban after leaving government service

* |n addition to the lobbyists, he has alluded to ideas of lifetime and 5 year
bans from government employees joining industry

e These broad restrictions would likely have complications and unintended
consequences

* Nonetheless, this is an area that will receive additional scrutiny in the
coming years, if not regulatory changes

e Summary: companies should run government applicants
through HR and legal channels prior to engaging in employment
discussions, making job offers or hiring someone directly from

government
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4.“Buy American, Hire American” —
a forecast for the Buy America Act and related regulations

e Key clauses

* Buy America Act

e Trade Agreements Act

e Balance of Payments Program

* Fly America Act

e Cargo Preference Act

e Ocean Transportation by U.S. Flag Vessels
ARRA (Stimulus Act) Buy America Provisions
 Miscellaneous — Berry Amendment, Metals and textiles

e Key clauses flow down to subcontractors at every tier!
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Buy America Act (BAA)

e 1933 Act to provide preferential
treatment for domestic sources of
manufactured goods and
construction materials

e Designed to promote economic
growth and increase employment for
American industry by requiring that
only USA made products or services
bhe p&osvided for work performed in
the U.S.

 BAA remedies - failure to supply USA
made (“domestic end products’) can
result in fines, termination, and/or re-
work

 Enforcement trends and predictions?
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Buy America Basics— Exceptions

Public interest — see DFARS 225.103

* Foreign purchase will result in substantial domestic expenditure

e Access to state of the art commercial technology

* Spare parts

e Not to impair integration of military and commercial industrial base

Non-availability (FAR 25.104),

Unreasonable cost (50% factor for DOD), 6 or 12% preference for civilian
agencies (FAR 25.105(b)) (6% for LB, 12% for SB)

Individual determination exception FAR 25.103(b)(2)
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Exceptions & Exemptions

e Non-available items: FAR 25.104

e e.g. A variety of foods, chemical and natural raw materials
that are produced in the U.S. in meaningful quantities

e bananas, diamonds, silk, manganese, opium, tea,
mahogany or teak lumber, etc

e Exceptions:
* FAR 25.202

e Impractical or inconsistent with public interest
* Non-availability
e Unreasonable cost
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Trade Agreements Act (TAA) and other treaties

e General exceptions by Trade Agreements (FAR
25.403)

e S thresholds

e Qualifying countries
e WTO qualifying countries
e Least developed countries

 Theory —reciprocal agreements and waivers,
e.g.
e NAFTA
e WTO
* |sraeli Trade Agreement
e Caribbean Trade Agreement countries

e Forecast or trends for trade agreements?
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Exceptions & Exemptions

* The elephant in the room:
China

e Trump’s policy points on
trade with China served as

a major focal point of the
campaign

e China is not designated as
a WTO qualifying nation

Compliance and Ethics Overview for U.S. Government Contractors
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Balance of Payments Program (BPP)

e Balance of Payments e Many products exempt
Program applies to work (See FAR 25.104)
performed outside of the , gpp f5r Construction

USA - same goals but eliminated from FAR,

many exemptions but re-instituted in DFAR
* Doesn’t apply to * See DFAR 225.401-70 for

purchases under 5100k exempt construction end

* Many countries exempt products
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Fly America Act (“FAA”)

e Requires use of domestic carriers on
government funded air travel —
direct bill and OH/G&A

e Exceptions and waivers are minimal:

e No waiver for cost difference

e Schedule waivers are complex and
outdated — e.g. 24 hour extension, 2
or more additional stops

e Health/emergency

e European Free Skies Act — permits
use of EU carriers for NON-DOD
projects only
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Fly America Act (“FAA”)

* |f you do not use a domestic carrier, voucher has to contain
narrative that domestic carrier was not available

e CODE SHARE —is acceptable but the TICKET must name the
US Carrier

e A waiver is required for any non-complying flight, and it
must be submitted with that month’s voucher
(“CERTIFICATION OF UNAVAILABILITY “)

e DCAA questioning and disallowing millions in air travel costs
across industry

e 49 USC §40118; 52.247-63 Preference for U.S.-Flag Air
Carriers; Mandatory flowdown
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Ocean Transportation by US Flag Vessels

* Preference to US Flag vessels when ocean
transportation is required (FAR 47.5)

e Cargo Preference Act of 1904

e Requires DoD to use US flag vessels for transport of

supplies for DOD unless vessels not available at reasonable
rates

e Owned by US resident but registered in a foreign country is
NOT a US flag vessel

* www.marad.dot.gov/ships_shipping_landing_page/cargo_prefere

nce/cargo_us flag services/cargo_us_flag carriers/US_Flag_ Carri
ers.htm
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Trends and Forecasts

e Expect to see regulation and enforcement that is
consistent with the messaging

e Just as the ARRA under President Obama had
“heightened” BAA requirements (and reporting
requirements) Trump’s infrastructure and spending
bills could include:

e restrictions on exceptions and waivers,
* new materials sourcing requirements, and
* increased reporting requirements

* Trump’s “Presidential Memorandum Regarding
Construction of American Pipelines” includes
specific “aspirational” Buy American language.
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5.Conflicts of Interest (COl)

e Two main areas: Personal and Organizational

e Organizational COl falls into three basic areas:
> linfElEts L CE ISy IANAGING CONFLCT OF INTREST

e Unfair access to non-public information

e Biased ground rules
e See DFAR Subpart 203

e Conflict of interest rules include both civil and criminal

regulations
e 18 USC §208 - executive branch employees may not participate in a
matter that will have a predictable effect on their financial interests
(including spouse, general partners, outside employers, minor
children or prospective employers)
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5.Conflicts of Interest (COl)

e Personal conflicts of interest

Key area of concern for subcontractor selection

Conflicts can exist with regards
to family, friends, neighbors etc.

Can exist in the context of hiring
or procurement (employees,
subcontractors, vendors)

Need not rise to the level of a kickback
to create an impermissible conflict

Outside financial interests
(e.g. investments)

Conflict of Interest

A much overlooked, under-estimated,
yet highly prevalent factor in the
execution of .any responsibility or
activity, wr an organization is sqh;
to incompa mands, opportunitit

: : il <
incentives, g, etc.

e Companies should have a policy and a mechanism for formal disclosure

Compliance and Ethics Overview for U.S. Government Contractors
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5.Conflicts of Interest (COIl)

e Organizational Conflicts of Interest

e Unequal Access To Information

* when one firm has access to non-public information that may provide the
firm a competitive advantage in a government procurement

e Could be the incumbent or an affiliated company
e Biased Ground Rules

e Where a company, as part of its performance of government contract,
has some input or effect on the ground rules for a subsequent
procurement

e e.¢g.—company assists in writing the statement of work
* Impaired Objectivity

* when a firm’s work under one government contract may involve the firm
evaluating its own (or affiliated company) performance — either for new
proposals, award fee, change order request, or some other contract
decision
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5.Conflicts of Interest (COIl)

e Organizational Conflicts of Interest — Ramifications

e Disqualification from acquisitions
* Increased risk of bid protests

e Requirements to disqualify personnel or business
units from acquisition opportunities

e Reputational impact

e Takeaway/Summary:
e Fairness and objectivity is paramount in government contracting

e Conflicts can arise at the subcontractor or teaming partner level
just as easily as they can at the prime level

Compliance and Ethics Overview for U.S. Government Contractors 39



6. Truthful Cost or Pricing Data

* Unique government contracts rule regarding the disclosure
of contractor data in a negotiation situation

e Requires contractors and subcontractors to disclose to the
government complete, accurate, current cost and pricing data

* E.g. wages, overheads, indirect rates, subcontractor costs and quotes,
hours, quantities, etc.

e Creates liability for the contractor and cost recovery for the
government incomplete cost or pricing data

e Compare to commercial negotiations
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6. Truthful Cost or Pricing Data

e Public Law No. 87-653, 1962

» “Defective pricing” clauses entitle the government to
cost reductions

e Formerly known as “Truth in Negotiations Act (TINA);
changed per FAC 2005-073, May 29, 2013

* Enacted to curb “excess profiteering”
by government contractors
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6. Truthful Cost or Pricing Data

* Intended to place government in equal bargaining position

e Applicable to negotiated contracts (and mods) exceeding
S700K, unless
e Adequate price competition
e Commercial item

e Disclose “certified cost or pricing data”

e All data a reasonably prudent buyer would expect to affect price
negotiations significantly

e Must certify as of date of agreement on price
e Applies to modifications, even if not applicable to basic contract

e Allows for retroactive price reduction for defective pricing;
could lead to penalties or FCA liability
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6. Truthful Cost or Pricing Data

e Requires contractor to disclose all verifiable and current data,

e.g.:
* Wage rates

e Overhead rates

* Proposed profit rates

* In some cases, historical profit rates or historical production data

e Subcontractor quotes

* Discounts

* All other “verifiable” data that a “prudent buyer or seller” would
consider
“materia

e Penalties include:

* Cost disallowance, with interest, escalating to False Claims Act issues
(see later slides)

. Negﬁtive performance evaluations, impacts ability to obtain future
wor

e Accounting system disapproval

III

to the negotiation
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6. Truthful Cost or Pricing Data

 Managing “Truthful Cost and Pricing” (TINA) issues
with subcontractors

* Prime must certify data, but are they certifying
subcontractor’s data as well?

e What about lower tier subcontractors?
e Best practices
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/.Combatting Trafficking in Persons

 Few would debate the purpose and intent of a clause that
disallows and penalizes contractors associated with human
trafficking

* Yet it may be unlikely to see these in commercial contracts, as
commercial firms will leave the redress for explicitly illegal
behaviors to law enforcement and criminal justice systems, vs.
creating contractual remedies

e Enforcement, and proof issues

* Commercial firms cannot act as police, and may not have the resources
to bear the burden of proof in order to enforce such clauses

e Obligations
e Understand key terms
e Implement compliance program
* Flowdowns
e Understand requirements for annual certification
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/.Combating Trafficking in Persons

 The administration has been vocal about enforcing
and strengthening rules regarding human
trafficking

 This area does not follow the trend of “decreased
regulation”
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7.Combating Trafficking in Persons (FAR 22.17)

e Government solicitations and contracts shall—

Prohibit contractors, contractor employees, subcontractors,
subcontractor employees, and their agents from—

a)

1.

2.

3.

o

Engaging in severe forms of trafficking in persons during the period of
performance of the contract

Procuring commercial sex acts during the period of performance of
the contract

Using forced labor in the performance of the contract

Destroying, concealing, confiscating, or otherwise denying access by
an employee to the employee’s identity or immigration documents,
e.g. passports or drivers' licenses

i) Using misleading or fraudulent practices durin% ...recruitment
il) Using recruiters that do not comply with local labor laws of the
country in which the recruiting takes place

Charging employees recruitment fees

(i)(A) Failing to provide return transportation or pay for the cost of
return transportation upon the end of employment
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/.Combatting Trafficking in Persons 6 02 y i QR0
 How does this impact subcontracting?

e At every level of the supply chain.
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7.Combating Trafficking in Persons (FAR 22.17)

e Contractors and subcontractors must:
e Provide certifications and annual certifications
e Have standing compliance plans
e Conduct due diligence on subcontractors
e Disclose to the CO and IG information regarding offenses

e Provide timely and complete responses to any govt requests
for documents

e Cooperate fully and provide reasonable access to facilities
and staff

e Protect all employees suspected of being victims

* Impose suitable remedies on contractors that fail to comply
with the requirements
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/.Combatting Trafficking in Persons

e Takeaway/Summary:

e Again, no one would likely argue
the intent of these clauses, but they
create obligations that you may not
see in commercial contracting

e Due diligence, vetting and
management of potential supply
chain vendors, are all tasks that will
have a cost and time impact, and
companies also need to evaluate
the risk of non-compliance as well

e Risks also exist further down in the
supply chain than your first tier
subcontractors and vendors
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8.False Claims Act 31 USC § 3729

e Broad law imposing liability on persons and company
who defraud government programs

e One of the oldest government procurement laws,
enacted in 1863, the Act has been frequently
broadened by both Amendments and case
interpretation and currently serves as the government’s
primary tool against fraud

* Includes a qui tam provision for “relators” to file
actions on behalf of the government

e FCA cases are prominent in the areas of
pharmaceuticals and healthcare, military
spending, and in contingency environments
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8.False Claims Act 31 USC § 3729

e Liability for any person, who: (paraphrased)

Knowingly presents ﬁor causes to be presented) a false or fraudulent claim for
payment or approva

Knowingly makes, uses a false record or statement material to a false claim

Has possession, or control of property or money used, or to be used, by the
Government and knowingly delivers less than all of that money or property

Is authorized to make or deliver a document certifying receipt of property to be
used by the Government and, with intent to defraud, makes or delivers the receipt
without completely knowing that the information is true

Knowingly buys, or receives public property from an officer or employee of the
Government, or a member of the Armed Forces, who lawfully may not sell or
pledge property; or

Knowingly makes or uses a false record or statement material to an obligation to
pay money or property to the Government, or knowingly conceals or knowingly and
Improperly avoids an obligation to pay money or property to the Government

Conspires to commit a violation of any of the above
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FCA Claims can be triggered by almost
anything under a government contract....

e Resumes, certifications, licenses
e Time cards

e Computer use

* Prevailing wages

* Worker classifications

* Invoice rates or quantities

e Quality control inspection reports
e Test results

e Small Business participation or
identification

e Subcontractor substitution
* Buy America Act
* Sale/lease back agreements

Key personnel

Advance billing

Substituting materials or equipment
OH or G&A rates

Third party invoices

Travel costs

Environmental compliance
Overbidding

Underbidding

Delay claims

Bid schedules

Design or schedule documents
and countless other issues
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8.False Claims Act 31 USC § 3729

e Vicarious liability exists for FCA
e Companies can be held liable for “failure to self police”

 Liability attached even though company did not benefit
from employees conduct

e E.g. kickbacks, employee personal misconduct

 Expanding, but uncertain liability under recent
cases

 Universal Health Services, Inc. v. U.S. ex rel. Escob
e U.S. ex reParadiess. AseraCardnc.

e Damages
e Actual damages become treble damages, plus

e Per claim damages (recently increased) range from
$10,781 to $21,563 per invoice

e (Can lead to circumstances were the government may have
minimal actual damages but massive penalties
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FCA Recovery in 2016

 Justice Department Recovered Over $4.7 Billion
From False Claims Act Cases in Fiscal Year 2016

e Third Highest Annual Recovery in FCA History

e Of the $4.7 billion recovered, $2.5 billion came from the
health care industry, including drug companies, medical
device companies, hospitals, nursing homes, laboratories
and physicians.

* The next largest recoveries came from the financial
industry in the wake of the housing and mortgage fraud
crisis. Settlements and judgments in cases alleging false
claims in connection with federally insured residential
mortgages totaled nearly $1.7 billion in fiscal year 2016 —
the second highest annual recovery in this area.

* The Dol recovered $82.6 million in false claims from BP
Exploration and Production Inc. (BP) arising from the
April 2010 Deepwater Horizon/Macondo Well explosion
and oil spill in the Gulf of Mexico.
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Holding Individuals Accountable under the FCA

e On Sept. 9, 2015, the Department issued a memorandum on
individual accountability for corporate wrongdoing issued by DOJ
Deputy Attorney General, Sally Yates (“Yates Memo”). This
memorandum reinforced the Department’s commitment to use
the False Claims Act and other civil remedies to deter and redress
fraud by individuals as well as corporations.

e U.S. attorney general Jeff Sessions suggested at his Senate
Confirmation Hearing that his Department of Justice would follow
the Yates Memo's mandate to pursue individuals in corporate FCA
cases.

e Asked whether he would continue cases like that against Wells Fargo &
Co. over fraudulent sales practices, Sessions said: "Sometimes, it seems
to me ... that the corporate officers who caused the problem should be
subjected to more severe punishment than the stockholders of the
company who didn't know anything about it."
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False Claims Act

e How does this impact contractors and subcontractors
e Implied certifications
e Vicarious liability
* Treble damages

e Special damages and penalties

 Privity is not required, and subcontractors can be liable
for causing primes to submit false claims
e Areas where these issues frequently arise
* Small business size status, source content issues, quality issues
» Kickbacks, conspiracy themes

* Contract issues to consider include insurance coverages,
arbitration and venue clauses, indemnity clauses

e Subcontractor as qui tam relator
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Conclusion

e Because of public trust issues involved in dealing with the U.S.
Government (in any capacity), contractors, subcontractors and
suppliers working Government contracts must be acutely aware
of the many rules impacting compliance and ethical behavior

 Many of these rules may have no commercial equivalent, or a
significantly more relaxed commercial equivalent

 Under the new administration we have some inconsistent
trends — relaxed regulation in some areas (e.g. employment)
and increased regulation in others (e.g. Buy American)

e Contractor and subcontractors should pay careful attention to
the changing regulatory landscape
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For More Information

GlennSweatt | Counsel

Pillsbury Winthrop Shaw Pittman LLP

2550 Hanover Street | Palo Alto, CA 94304-1115

t 650.233.4031 | £ 650.233.4545 | m 650.678.7182

glenn.sweatt@pillsburylaw.com |

https://www.pillsburylaw.com/en/lawyers/glenn-sweatt.html
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Glenn Sweatt | Counsel t 650.233.4031 | f 650.233.4545 | m 650.678.7182
glenn.sweatt@pillsburylaw.com

Glenn Sweatt is a counsel in the firm’s Government Contracts & Disputes Practice in the
Silicon Valley office. He has 25 years of experience in contracts management and
compliance. In his latest role, Mr. Sweatt was the Vice President of Contracts and
Compliance at a large international construction and energy contractor that performs
classified and unclassified Federal Government projects.

Mr. Sweatt has hands-on experience with government contract issues for the major
Department of Defense (DOD) agencies, as well as the Department of State, General
Services Administration (GSA),Environmental Protection Agency (EPA), Department of
Transportation (DOT) and other civilian agencies. He has managed claims before the
Armed Services Board of Contract Appeals ("ASBCA"). Mr. Sweatt has a broad
background that covers many facets of government contracting, with particular focus on
ethics and compliance issues, small business, and contract administration and
interpretation issues. He has significant audit experience with the Defense Contract
Audit Agency (DCAA), Defense Contract Management Agency (DCMA), Department of
Labor, and various state audit agencies. Mr. Sweatt is a CPCM and NCMA Fellow, and a
Certified Ethics and Compliance Professional (CCEP).

Mr. Sweatt has published numerous articles in the National Contract Management
Association’s Contract Management Magazine, related to contract management,
compliance and ethics, with a particular focus on Government Contracting.
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